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IN THE SUPREME COURT OF THE STATE OF IDAHO
STATE OF IDAHO,

)
)
Plaintiff-Respondent,
)
)
v.
)
)
JOSHUA WINMILL,
)
)
Defendant-Appellant.
)
______________________________)

NOS. 45548 & 45549
MINIDOKA COUNTY NOS. CR 2016-2103 &
CR 2016-2147
APPELLANT'S BRIEF

STATEMENT OF THE CASE
Nature of the Case
Joshua Winmill appeals from the district court’s Order Denying Motion for
Reconsideration of Sentence ICR Rule 35 in each of his cases. In Supreme Court Docket
Number 45548, Mr. Winmill was sentenced to a five year indeterminate sentence for his
unlawful possession of a firearm conviction. In Supreme Court Docket Number 45549, he was
sentenced to unified sentences of five years, with five years fixed, and five years, with one year
fixed, for his two aggravated assault convictions. On appeal, Mr. Winmill asserts that the district
court abused its discretion by denying his Rule 35 motions for a reduction of sentence.
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Statement of the Facts & Course of Proceedings
On November 22, 2016, an Information was filed in both CR 2016-2103 and CR 20162147.

(R., pp.45-46, 229-32.)

In his first case, Mr. Winmill was charged with unlawful

possession of a firearm and a persistent violator enhancement. (R., pp.45-49.) In the second
case, he was charged with aggravated battery, domestic battery in the presence of children,
domestic battery, attempted strangulation, aggravated assault, and a persistent violator
enhancement. (R., pp.229-35.) In CR 2016-2103, Mr. Winmill entered a guilty plea to unlawful
possession of a firearm and was sentenced to a five year indeterminate sentence. (R., pp.121-23,
138-40.) In CR 2016-2147, he entered a guilty plea to two counts of aggravated assault and was
sentenced to unified sentences of five years, with five years fixed, and five years, with one year
fixed. (R., pp.308-10, 326-28.) The remaining charges were dismissed. (R., pp.335-36.)
Mr. Winmill filed timely a Motion for Reduction of Sentence Pursuant to Idaho Criminal
Rule 35 in each of his cases. (R., pp.142, 338.) He also supplied an affidavit in support of the
Rule 35 motions. (R., pp.144-46, 340-42.) The district court denied the motions. (R., pp.147,
343.) Mr. Winmill filed a Notice of Appeal timely from the district court’s Order Denying
Motion for Reconsideration of Sentence ICR Rule 35 in both cases. (R., pp.149, 345-47.)

ISSUE
Did the district court abuse its discretion when it denied Mr. Winmill’s Idaho Criminal Rule 35
Motions?

ARGUMENT
The District Court Abused Its Discretion When It Denied Mr. Winmill’s Rule 35 Motions
A motion to alter an otherwise lawful sentence under Rule 35 is addressed to the sound
discretion of the sentencing court, and essentially is a plea for leniency which may be granted if
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the sentence originally imposed was unduly severe. State v. Trent, 125 Idaho 251, 253 (Ct. App.
1994) (citing State v. Forde, 113 Idaho 21 (Ct. App.1987) and State v. Lopez, 106 Idaho 447
(Ct. App. 1984)). “The criteria for examining rulings denying the requested leniency are the
same as those applied in determining whether the original sentence was reasonable.” Id. (citing
Lopez, 106 Idaho at 450).
The Idaho Supreme Court has held that, “‘[w]here a sentence is within statutory limits, an
appellant has the burden of showing a clear abuse of discretion on the part of the court imposing
the sentence.’” State v. Jackson, 130 Idaho 293, 294 (1997) (quoting State v. Cotton, 100 Idaho
573, 577 (1979)). In order to show an abuse of discretion, Mr. Winmill must show that in light
of the governing criteria, the sentence was excessive considering any view of the facts. Id.
(citing State v. Broadhead, 120 Idaho 141, 145 (1991), overruled on other grounds by State v.
Brown, 121 Idaho 385 (1992)). “When presenting a Rule 35 motion, the defendant must show
that the sentence is excessive in light of new or additional information subsequently provided to
the district court in support of the Rule 35 motion.” State v. Huffman, 144 Idaho 201, 203
(2007).
Appellate courts use a three-part test for determining whether a district court abused its
discretion: (1) whether the court correctly perceived that the issue was one of discretion; (2)
whether the court acted within the outer boundaries of its discretion and consistently with the
legal standards applicable to the specific choices available to it; and (3) whether it reached its
decision by an exercise of reason. State v. Stevens, 146 Idaho 139, 143 (2008) (citing Sun Valley
Shopping Ctr., Inc. v. Idaho Power Co., 119 Idaho 87, 94 (1991)).
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Mr. Winmill asserts that the district court failed to give proper weight and consideration
to the new or additional information provided in support of his Rule 35 motion and, as a result,
did not reach its decision by an exercise of reason.
Mr. Winmill provided new or additional information in support of his Rule 35 motion.
Specifically, he submitted an affidavit stating the following:
2. It was stated in Court that I Hit My wife with the Butt of a gun “Marlin-22.” I
never kept Guns in my house Except B.B.Guns. Detective Bourn Surched My
home and Never found any guns in my house.
3. My gun was put into my truck By My Mother, She took it from my Son and
threw it in my Back Seat. My truck was Broke down at the time Because of Bald
tires.
4. It was stated in court that I Had My Kids get Naked in the front room, witch
wasen’t true. I had my Son take off is Suetter, because I though He had a Extra
phone from my wife.
5. My wife has admitted to me and others about Lieing about the Majority of the
things in the police report.
6. My wife was under the influence of Meth and She was distressed when She
gave the Statements.
7. Prosicuter threts of more Charges and or More Time if I didn’t accept the deal.
8. I felt that there has been some amount of “influences” going on between the
prosicuter and the Att. of John and Gena Hapel.
9. I feel Like there is a conflict of instrest involed in my Case, Due to the fact of
my wife turning in Lance Stevson in for threating Her to have to testifie against
Me.
10. it was Stated that I had my kids and wife lie down on the floor and Say good
by with each other was a Lie as well.
11. And are whole fight only lasted 1 day the day befor I got arrested, not threw
out the week Like Stated. [Sic]
(R., pp.144-46, 340-42.)
Based upon the additional information presented with his Rule 35 motions, Mr. Winmill
asserts that the district court abused its discretion in denying his Rule 35 motions.
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CONCLUSION
Mr. Winmill respectfully requests that this Court reduce his sentences as it deems
appropriate. Alternatively, he requests that the orders denying his Rule 35 motions be vacated
and the cases remanded to the district court for further proceedings.
DATED this 10th day of April, 2018.

__________/s/_______________
ELIZABETH ANN ALLRED
Deputy State Appellate Public Defender
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